We understand employers have a multitude of
considerations and interests in the day-to-day operations of
their businesses that may not always align perfectly with
workers’ compensation concerns. A frequent context within
which these competing interests arise is the decision as to
whether or not to terminate an injured employee for cause
when he is performing light duty work. In that situation,
it is best, from a workers’ compensation standpoint, not to
terminate the injured employee. As long as the light duty
restrictions are being accommodated, we can limit our
exposure for indemnity benefits. However, if termination
becomes necessary, it may not in and of itself entitle the
employee to indemnity benefits.

An injured employee who has returned to light duty work
and is no longer receiving indemnity benefits is not entitled
to an automatic resumption of indemnity benefits following a
termination for cause unless the employee can demonstrate
that, as a result of the previous work-related injury, he is
unable to secure suitable employment elsewhere. Ga. Power
Co. v. Brown, 169 Ga. App. 45, 311 S.E.2d 236 (1983). To
do this, the employee must prove “he or she suffered a loss
of earning power as a result of a compensable work-related
injury; continues to suffer physical limitations attributable
to that injury; and has made a diligent, but unsuccessful,
effort to secure suitable employment following termination.”
Maloney v. Gordon County Farms, 265 Ga. 825, 462 S.E.2d
606 (1995). The Board then has discretion to draw reasonable
inferences from the evidence that the employee’s inability to
obtain suitable employment was proximately caused by the
continuing disability. However, the claimant does not have
to show diligent job search efforts if he can demonstrate he
was terminated as a result of the light duty work restrictions.
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Padgett v. Waffle House, Inc., 269 Ga. 105, 498 S.E.2d 499
(1998). By proving the work injury was the cause of the
termination, the employee has established a causal link
between the injury and the worsened economic condition.

If an employer ultimately makes the decision to terminate
an injured employee, a hearing request seeking indemnity
benefits will usually follow. If represented, the employee’s
attorney will likely instruct the employee on the requirements
of the Maloney job search and have the employee perform a
well-documented job search. The employee would need to
testify and produce documentary evidence at a hearing in
support of the job search. However, through effective use of
discovery, your Swift Currie attorneys can investigate any
inconsistencies in the actual job search. If those inconsistencies
exist, we will attack the validity of the alleged job search by
producing evidence that contradicts the employee’s testimony.
Furthermore, we will point out any other inadequacies of
the job search that may exist. Among other things, these
inadequacies can include the employee’s failure to inform
the potential employer about the light duty job restrictions,
applications to positions for which the employee was not
qualified, or rejecting an actual job offer.

It is also not uncommon for claimants to make allegations
they were terminated as a result of their restrictions. As
referenced above, if the employee can prove this, he will
be entitled to indemnity benefits without having to prove a
Maloney job search. Accordingly, it is critically important to
document the justifications for the termination and to have
a credible employer witness available to testify at a hearing.

In conclusion, if cause arises to potentially terminate an em-
ployee who is working on light duty restrictions, the employ-
er must ultimately make the decision whether the reason for
termination outweighs the potential increase in exposure. If
termination becomes necessary, we will work to aggressive-
ly defend against the employee’s entitlement to indemnity
benefits by verifying every aspect of alleged job search and
using the documented justification(s) for the termination.

For more information on this topic, contact Robert Smith at
404.888.6204 or at robert.smith@swiftcurrie.com.
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Should Employees Be
Held Accountable for
Failing to Look Out

for Their Own Safety?

By: Emily J. Hyndman

To successfully establish a compensable workers’
compensation claim, an employee must show he sustained an
injury which arose out of and in the course of his employment.
0.C.G.A. § 34-9-1(4). It is the claimant’s burden to prove all
essential elements of his claim. Riley v. Taylor Orchards, 226
Ga. App. 394, 486 S.E.2d 617 (1997). While this is the general
rule in Georgia, there are a few exceptions. Some exceptions
can be found in O.C.G.A. § 34-9-17(a), which reads:

No compensation shall be allowed for an injury or
death due to the employee’s willful misconduct,
including intentionally self-inflicted injury, or
growing out of his or her attempt to injure another,
or for the willful failure or refusal to use a safety
appliance or perform a duty required by statute.

After a claimant has met his burden of proof, the employer/
insurer is able to assert an affirmative defense. Because it is
the employer/insurer who asserts this defense, the employer/
insurer then carries the burden of proof. O.C.G.A. § 34-9-17(c);
Borden Co. v. Dollar, 96 Ga. App. 489, 100 S.E.2d 607 (1957).

Generally, “willful misconduct” includes the conscious or
intentional violation of definite law or rules of conduct,
as opposed to inadvertent, unconscious or involuntary
violations. Beck v. Brower, 101 Ga. App. 227, 113 S.E.2d
220 (1960); Shiplett v. Moran, 58 Ga. App. 854, 200 S.E.

So You Think You
Have a Statute of
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449 (1938). There are several scenarios in which willful
misconduct could be shown: (1) a self-inflicted injury; (2) an
intentional injury inflicted upon another; (3) an injury arising
from the willful failure to utilize a safety device; and (4) an

injury which occurred from an employee’s failure to perform
a duty required by statute.

Our focus in this article will be on the third scenario, which is
the failure to utilize a safety device. To successfully assert the
willful failure to use a safety device defense, an employer must
show: (1) the failure to use the safety device was willful; (2)
the device was available and accessible; (3) the employee was
aware of the necessity to utilize the appliance; (4) the employee
recognized the danger of not using the applance; (5) the willful
failure to use the appliance was intentional and not mere
inadvertence; and (6) the failure to utilize the device served as
the proximate cause of the employee’s injury. Liberty Mut. Ins.
Co. v. Peery, 53 Ga. App. 527, 186 S.E. 576 (1936); Herman v.
Aetna Cas. & Sur. Co., 71 Ga. App. 464, 31 S.E.2d 100 (1944).

The “safety device” defense is illustrated in two cases in the
Georgia Court of Appeals. In Peery, an employer provided a
paddle for employees to extract metal from machines. Liberty
Mut. Ins. Co. v. Peery, 53 Ga. App. 527, 186 S.E. 576 (1936).
This safety device was “within easy reach” of the machine,
and the employee knew the paddle was there. Therefore,
the Court found it was the employee’s “willful failure or
refusal”’ to use the device which caused his finger to be cut
off and found his claim was not compensable. Similarly, in
Herman, the deceased employee was a superintendent in a
sand-mining plant. Herman v. Aetna Cas. & Sur. Co., 71 Ga.
App. 464, 31 S.E.2d 100 (1944). He informed his subordinates
about the importance of using rubber gloves and boots and
required their use when starting, operating or working
with electric motors. When he failed to do so, even though
the gloves and boots were within an accessible distance, he
was electrocuted. The employer contended his death resulted

from willful misconduct and a “willful failure or refusal to
use a safety apphance,” and the Court of Appeals agreed.

In conclusion, when assessing an injury resulting from an
employee’s failure to utilize a safety device, keep in mind
the accident may not actually be compensable. We would
recommend you ask some important questions. Was the
device physically near the employee? Was the device
accessible? Did the employee know the device existed?
Was the employee’s failure to utilize the device willful or
intentional? And finally, did the employer explain that the
employee was required to use this device? If all the answers
received a resounding “yes,” you may have a successful
willful misconduct defense for failure to use a safety device.

For more information on this topic, contact Emily Hyndman
at 404.888.6220 or emily. hyndman@swiftcurrie.com.
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Bonner-Hill v. Southland Waste Systems, Inc.,
330 Ga. App. 151, 767 S.E.2d 803 (2014)

The Court of Appeals in Bonner-Hill addressed the “ingress/
egress” rule as it pertains to workers' compensation claims.
The deceased employee’s widow sought death benefits after
the employee was struck and killed by a train as he drove
across railroad tracks on his way to work. The employer’s

premises was located in an area running parallel to a
railroad track. The employer “leased” its building and the
surrounding two acres. The only access to the employer’s
parking lot was an entrance road crossing over the tracks.
The decedent was traveling on the entrance road when a
train struck his vehicle.

The ALJ found the claim compensable because the
entrance road was the only route by which the decedent
could access his workplace. Therefore, it was “part of the
business premises.” Since the decedent was arriving during
a reasonable time before his shift, and the employer had
control over the entrance road pursuant to its commercial
lease, the AL:J found for the employee’s widow.

Upon appeal by the employer, the Board concluded the
ingress/egress rule did not apply because the employer did
not exclusively own, maintain or control the entrance road.
However, the Court of Appeals found the “[a]pplication
of the ingress/egress exception requires a factual inquiry
into whether the location at which the injury occurred
constituted a portion of the [employer]’'s premises.” As such,
the Court of Appeals found the employer’s lease “specifically
states that the premises ‘shall include access to the property
over the entrance road’ on which [the decedent] was driving
when he was killed.” The Court of Appeals ruled the
decedent had arrived at the employer’'s premises when the
accident occurred, “triggering application of the ingress/
egress rule.” The fact the railroad track intersected “what
was essentially a driveway to the business” did not bar
application of the rule.

Emory University v. Duval, 2015 WL 522640
(February 10, 2015)

In Duuval, the Court of Appeals once again dealt with
application of the correct standard of review to be used by
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a superior court in reviewing an award of the Board. The
claimant in Duval was employed as a nurse when she suffered
a compensable right shoulder injury on December 3, 2010.
She received treatment with an orthopedic surgeon through
workers’ compensation. In February 2011, the claimant
returned to the surgeon due to pain in her left shoulder and
received an injection. When she returned again in March
2011, the surgeon ordered a left shoulder MRI. The MRI
revealed a rotator-cuff tear and she ultimately underwent
left shoulder surgery in November 2011. She did not return
to work following the surgery.

The claimant later complained of pain in her right shoulder
due to overcompensating from the left shoulder injury.
She then received injections into her right shoulder. When
symptoms did not improve, she had an MRI on her right
shoulder which revealed a torn rotator-cuff. Surgery was
recommended to repair the right shoulder.

The claimant requested a hearing seeking additional medical
benefits for both shoulders; indemnity benefits from the date
of her left shoulder surgery; and assessed attorney’s fees . The
employer argued the claimant’s initial right shoulder injury
in 2010 “was temporary and had resolved after appropriate
medical treatment, and that her left-shoulder injury was
unrelated to her employment.”

The ALJ concluded the claimant’s left shoulder injury was
not compensable, but the current injury to her right shoulder
was an aggravation of her compensable 2010 injury. On
appeal, the Board concluded the claimant’s 2010 right
shoulder injury and her current right shoulder injury were
unrelated and reversed the ALJ’s award.

When the claimant appealed, the Superior Court reversed and
remanded. The Superior Court gave the Board two options:
either accept the ALJ’s finding of fact that the claimant’s
current injury was an aggravation of her compensable
2010 injury or provide the rationale for why the surgeon’s
undisputed opinion was rejected.

Events
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The Court of Appeals stated that when the Board reviews an
ALJ’s award or denial of benefits, it is authorized “to vacate the
ALJ’s findings of fact and conclusions of law as unsupported
by a preponderance of the competent and credible evidence,
and to substitute its own alternative findings.”* The Board
may assess the credibility of witnesses, weigh conflicting
evidence, and reach conclusions differing from those of the
ALJ. As a corollary, the Board may disregard the ALJ’s
factual inferences and substitute its own. Finally, “if after
assessing the evidence of record, the Board concludes that the
award does not meet O.C.G.A. § 34-9-103(a)’s evidentiary
standards, the Board may substitute its alternative findings
for those of the ALJ, and enter an award accordingly.”

Nevertheless, the Court of Appeals noted both the Superior
Court and the Court of Appeals may not substitute themselves
as fact finders. Rather, the role of a reviewing court is “to
review the Board'’s award for the sole purpose of determining
if its findings are supported by any record evidence.” If so,
the Board’s findings are binding, regardless of whether the
reviewing court would have reached a different conclusion in
place of the Board.

Therefore, the Court ruled the Superior Court erred in
reversing the Board’s ruling in light of the record evidence
to support it. While the ALJ found the orthopedic surgeon’s
records more credible, the Board favored the conclusions of
the employer’s expert along with medical records showing the
claimant’s pre-accident history of right shoulder pain. Since
there was evidence to support the Board’s substitute findings,
the Superior Court should have affirmed the Board’s ruling.

For more information on this topic, contact Jonathan Wilson
at 404.888.6227 or jonathan.wilson@swiftcurrie.com.

! Citing Master Craft Flooring v. Dunham, 308 Ga.App. 430, 708 S.E.2d 36(2011);
Owens—Brockway Packaging v. Hathorn, 227 Ga. App. 110, 488 S.E.2d 495(1997);
0.C.G.A. § 34-9-103(a) (2014); Bankhead Enterprises v. Beavers, 267 Ga. 506, 480
S.E.2d 840 (1997).
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